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BeforeSTEELE, Chief JusticelHOLLAND, andRIDGELY, Justices.
ORDER

This 12" day of April 2011, upon consideration of the Sgtmotion to
remand, it appears to the Court that:

(1) The appellant, Machel Whitaker, filed this app&om a Superior
Court order, which denied Whitaker’s motion to nfgdiis criminal sentence on
the ground that it was not timely filed. After Wédker filed his opening brief on
appeal, the State filed a motion seeking to rentlisdmatter to the Superior Court
for consideration of the merits of Whitaker's maotioWe agree that a remand is
appropriate. Accordingly, this matter shall beureed to the Superior Court for

consideration of the merits of Whitaker's motiajurisdiction will not be retained.



(2) The record reflects that Whitaker pled guilbyattempted first degree
robbery and possession of a firearm during the cssion of a felony in April
2008. The Superior Court sentenced him to a peabd of eleven years at Level
V incarceration to be suspended after serving sary for six months at Level IV
home confinement followed by one year at Levelphbbation. In January 2011,
Whitaker filed a motion for modification of the piat confinement portion of his
sentence. He requested the Superior Court to corkie Level IV home
confinement portion of his sentence to Level IV €€r€rogram. The Superior
Court denied Whitaker's motion on the ground thawas untimely and because
his sentence was appropriate.

(3) In his opening brief on appeal, Whitaker argttest the Superior
Court erred in denying his motion as untimely beeaa motion for modification
of the terms of partial confinement or probationynize filed “at any time®
Laudably, the State concedes that Whitaker's argtimsecorrect. Moreover, the
State points out that there is no transcript of tAker’s original sentencing hearing
in the record and, thus, there is no basis uportiwthis Court may review the
Superior Court’s conclusion that Whitaker's seneem@s appropriate. The State
requests that the matter be remanded to the Sup&eurt for further

consideration of the merits of Whitaker’'s motion.

! Del. Super. Ct. Crim. R. 35(b) (2011).
2 Johnson v. State, 2008 WL 187958 (Del. Jan. 9, 2008).



(4) Under the circumstances, we agree that a renmrappropriate.
Accordingly, this matter shall be remanded to thgesior Court for further
consideration of the merits of Whitaker’'s motiofihe Superior Court shall issue
its order within 45 days of this order. Jurisdatishall not be retained.

NOW, THEREFORE, IT IS ORDERED that this matter lereby
REMANDED to the Superior Court for further procesgh consistent with this

order. Jurisdiction is not retained.

BY THE COURT:

/s/ Myron T. Steele
Chief Justice




